After the citation was  issued,  a close-out conference was held between
the MSHA inspector and Callanan management personnel.     At  that  conference,
the inspector requested  that Callanan contact  the  Ingersol 1-Rand Coporation,
the manufacturer of the drill,   for suggestions as  to  how to reduce  the
level of noise created by the operation of  the drill.     Thereafter,   Callanan
contacted Ingersoll-Rand and  received the  following response:

After a good deal of research,   we  find  that we
are unable to muffle this drill.     The CM-2 drill was
produced prior to any noise requirements by the Mine
Safety and Health Administration.     The muffler  system
on this drifter does not lend  itself   to be  piped away
from the operator nor can we change  the exhaust
system  to meet your requirements.
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Callanan sent a copy of   the Ingersoll-Rand  response  to  the  inspector
who had  issued  the citation and  requested MSHA's assistance  concerning  the
noise problem.    On March 23,   1979,   Jerry Ante.l,   the lead  noise control
engineer with MSHA's Pittsburgh Technical Support  Center,   conducted  a  noise
survey on the air track drill.   &/    The Tech  Support  survey was  for  the
purpose of suggesting noise controls only.     It had no effect upon  the
validity of  the noise survey results obtained by  the  inspector at   the  time
the citation was issued, ]_/

An MSHA supervisory inspector who accompanied Antel  on the noise
survey testified that Antel told Callanan management representatives   that
a muffler designed by MSHA's Denver Technical Support Center had  achieved
a  4 to 5 dBA reduction on drills  that were  "similar"  to  the Ingersoil-Rand
drill being surveyed.     The supervisory inspector also  testified   that Antel
qualified  that statement by adding  that unlike  the "similar" drills
referred  to,   the Ingersoll-Rand air track drill posed a problem for  the
attachment of a muffler because it exhausted  through  the chain  in  its mast.

bj      In general,  Mr.  Antel's  qualifications  in the  field of noise  control
are as follows,     Antel has been employed  in the area of acoustics   for
approximately 16 years.    He began working  for MSHA in 1972.     From  that
time up  to the time of  the hearing,   Antel had directly participated  in
200 to 300 noise cases.     A substantial  portion of Antel's duties with MSHA
is to suggest noise control measures.     Prior   to working  for MSHA,   Antel
was employed by a private concern as a consultant  in sales and  service  of
audiologlcal  testing equipment  for use  in hearing  conservation programs.
Before that,  Antel was employed by the University of Pittsburgh as  a
technician in the acoustics department.     At  the hearing,   the judge
referred  to Antel as an "expert".     Callanan did  not challenge Antel's
expertise in the field of noise control.

TJ      On the basis of  the Tech Support noise survey,   the Secretary sought
to prove  that feasible noise controls did  in  fact  exist  which Callanan
should have implemented.

1903mplement feasible controls.  Here, the citation charged that excessive
